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This presentation is intended for general informational purposes only and should not be 
construed as legal advice or legal opinion on any specific facts or circumstances, nor is 
it intended to address specific legal compliance issues that may arise in particular 
circumstances.  Please consult counsel concerning your own situation and any specific 
legal questions you may have.  

The thoughts and opinions expressed in this presentation are those of the individual 
presenters and do not necessarily reflect the official or unofficial thoughts or opinions of 
their employers. 

For further information regarding this presentation, please contact the presenter(s)  
listed in the presentation. 

Unless otherwise noted, all original content in this presentation is licensed under the 
Creative Commons Creative Commons Attribution-Share Alike 3.0 United States 
License available at: http://creativecommons.org/licenses/by-sa/3.0/us. 

Disclaimer and Rights



Introduction

• Partner with Holme Roberts & Owen in Boulder, Colorado
• Adjunct professor of law at the University of Colorado

– Copyright Law (2003-2006)
– Technology and Intellectual Property Transactions (2006-Present)

• Focus on technology and intellectual property transactions 
• Experience with transactions involving a range of technologies, 

including software, hardware, data storage, networking, 
consumer electronics, web-based transactions, 
telecommunications, cable television, digital media, and 
semiconductors

• Specialized area of expertise involving open source software 
licensing and compliance issues

Jason Haislmaier



How are open source licenses 
viewed by the legal community??



Richard J. Daley
Mayor of Chicago (1955-1976)



“The policeman aren't there to create disorder, 
the policeman are there to preserve disorder.”

Richard J. Daley



Increasingly, open source licensing is 
no more disorderly (or risky)

than proprietary licensing



Understand the similarities
Understand the differences
Understand why they matter



Open source software is 
licensed software

Open source licenses
make the software “open source”



Open Source Licenses 
• Open Source licensing relies on the ability of a copyright owner to 

choose how to enforce (or not enforce) their copyright 
• Each open source license is intended to act as a set of 

permissions (and restrictions) granted by a copyright owner under 
their copyright

• Note that open source licenses can also be viewed as contracts
• Like any license (or contract), open source licenses have limits
• Unlike proprietary licenses, these limits generally allow for more 

“open” or “free” use of the software
• Each open source license implements an accepted 

Open Source Definition. . . some more closely than others  

Legal Foundation



• The “Open Source Definition” (OSD) defines the criteria that a 
license must meet to be “open source”
– Free redistribution
– Availability of source code
– Right of redistribution
– Right to modify
– No discrimination (against users or uses)
– Self-perpetuating terms and conditions

• The OSD is maintained by the Open Source Initiative (OSI) 
• The OSI uses a certification program to approve licenses as 

compliant with the OSD

The Open Source Definition
Legal Foundation



OSI-Approved Licenses
• 60 OSI-approved licenses

– Big names:
• GNU General Public License (GPL)
• GNU Lesser General Public License (LGPL)

– Other common OSS licenses:
• BSD
• MIT
• Apache
• Mozilla

• All implement the OSD, each with its own specific terms
• Many more exist, but are not formally OSI-approved 

– Many are based in part on OSI-approved licenses
– Some even refer to themselves as “open source”
– But, no guarantee that they comply with the terms of the OSD  

Legal Foundation



One Definition, Many Licenses

Additional
Clauses

“Traditional”
Copyleft

• GNU GPL
• GNU LGPL

• GNU GPL v3
• Common Public License
• Mozilla Public License
• SISSL
• IBM Public License

Strings
Attached

No
Strings

• BSD (current)
• MIT/X
• W3C

• BSD (original)
• Apache Software 

License
• Eclipse Public License
• Artistic

CopyleftLiberal

Legal Foundation



The most popular of all?GPLv2



• Authored and maintained by Richard Stallman and the 
Free Software Foundation (FSF)
– GPLv1 released in 1989
– GPLv2 released in 1991
– GPLv3 released in 2007

• Most popular open source license, but also, perhaps the most. . .  
– Discussed 
– Scrutinized
– Analyzed
– Dissected
– Agonized over

• Primarily due to differences of opinion regarding the interpretation 
of the terms of the GPL
– When does the GPL apply?
– To what extent does the GPL apply?

Background
GPLv2



• GPLv2 covers the program licensed under GPLv2 and 
“works based on the program” 

• GPL sets several boundaries
– Modify to form a “work based on the Program”
– Work that, in whole or in part, “contains or is derived from 

the Program”
– Works that are considered “independent and separate works”

• But gives little help in interpreting these boundaries

To What Extent Does It Apply
GPLv2

2. You may modify your copy or copies of the Program or any 
portion of it, thus forming a work based on the Program, [. . .]

You must cause any work that you distribute or publish, that in 
whole or in part contains or is derived from the Program or any 
part thereof, to be licensed as a whole at no charge to all 
third parties under the terms of this License. 

If identifiable sections of that work are not derived from the 
Program, and can be reasonably considered in independent and 
separate works themselves, then this License, and its terms, 
do not apply to those sections[. . .].  



• The terms of GPLv2 are triggered upon “distribution” 
• GPLv2 does not restrict internal use (and modification)

• This means most uses by typical end-users are not subject to the 
terms of the GPL

• However, some potential for uncertainty exists
• GPLv2 does not define “distribution”

When Does It Apply

0. [. . .] Activities other than copying, distribution and 
modification are not covered by this License; they are outside 
its scope. The act of running the Program is not restricted, and 
the output from the Program is covered only if its contents 
constitute a work based on the Program (independent of having 
been made by running the Program). Whether that is true depends 
on what the Program does.

GPLv2



Who decides how to interpret 
the terms of an open source license?



Courts?



Licensors?



A question of standing



• The FSF tells us that the interpretation of the language in the GPL 
is left largely to the interpretation of the same language under
applicable copyright law

• Copyright law is not well-defined in all areas 
• Significant gaps in interpretation exist
• The FSF and other groups have sought to fill these gaps 
• Additional accepted (and reasonable) interpretations have also 

emerged from within the open source legal community 
• Ultimately, the power to interpret the GPL is largely in the hands of 

the owner of the copyright in the software being licensed  

Example: GPLv2
License Interpretation



• Only a copyright owner has the power to enforce their copyright 
– The GPL is intended to function largely as a copyright license
– Only the owner of the copyright therefore has the power to enforce the 

terms of the GPL
– Note that this would also be the case if the GPL were found to function 

as a contract
• In cases where the law is not clear as to the interpretation of the 

terms of the GPL, the copyright owner has broad power to decide 
how to interpret those terms

• Of course, in the case of a dispute, a court must ultimately agree.  
But, most open source license disputes never make it to court

Example: GPLv2
License Interpretation



If you own the copyright 
in the software being licensed

You decide how the license will be 
interpreted and enforced

as to that software

License Interpretation



Within reason, of course. . . 

License Interpretation



• Increase clarity around license interpretation
– Establish accepted license interpretations
– Communicate those interpretations to licensees

• Control when and how to enforce the license
• Narrow and control IP infringement risks
• Decrease costs of license compliance
• Reduce overall licensee uncertainty

Ownership Creates Opportunities
License Interpretation

These are often major issues



Open source license 
enforcement actions



Anatomy of an Enforcement Action
• Actions can take various forms

– Often start with an informal inquiry 
– More formal inquiry and demand for compliance
– Cease and desist letters
– Involvement by legal counsel
– Legal proceedings?

• Few established rules of engagement
– No formal rules of procedure as there would be in a court
– Many emerging patterns of behavior and conduct

Open Source License Enforcement Actions



Anatomy of an Enforcement Action
• Typically kept private (even though NDAs not signed)

– Strong resistance to publicity (by the accused)
– Perceived loss of leverage (by the accuser)
– Settlement often reached before the need for formal (and public)

legal action
• Often not long in duration

– Weeks or months
– Can last longer where follow-up is made
– Can be a collaborative process
– Strange gaps in communication and follow-up

• Goals vary by enforcer, but typically not as severe as those 
sought in proprietary software enforcement actions

• Enforcement/defense can end up being costly

Open Source License Enforcement Actions



• Brought by a variety of parties 
– FSF and GPLViolations.org
– Others less well-known (fringe) players
– Commercial open source vendors (not just dual-license vendors)

• Typically involve the GPL
– Focus on disclosure of GPL’d code
– Can include notice provisions as well

• Growing number of claims under other licenses (many relating to 
notice and attribution clauses)

• Primarily against proprietary technology software companies 
(and those making distributions)

• Agnostic as to 
– Size of company 
– Industry
– Location (but primarily the US and EU)

Open Source License Enforcement Actions
Anatomy of an Enforcement Action



100s of actions to date

Open Source License Enforcement Actions



Open Source License Enforcement Actions



Open Source License Enforcement Actions



Open Source License Enforcement Actions



Open Source License Enforcement Actions



Not in this country. . . yet!

Open Source License Enforcement Actions



Open source issues in 
corporate and commercial 

transactions



Open source is also 
a diligence concern for:

acquirors
financing sources
business partners

customers

But, the concern is 
increasingly manageable



Open Source Software 
Patent Infringement Patent “Aggression”



Threats and Posturing
Patent Aggression

• November 2, 2006 - Novell and Microsoft announce their now 
historic series of collaboration/cooperation agreements

• Among other terms, the agreements call for Microsoft not to assert 
its patent rights against users of SUSE Linux

• Agreements create instant controversy in the open source world



Threats and Posturing
Patent Aggression

• May 14, 2007 - Microsoft levels accusations that Linux and other 
major OSS projects infringe 235 individual Microsoft patents

• Claims that Linux alone infringes 42 Microsoft patents
• Claims greeted with much skepticism 
• To date, Microsoft has refused to identify any of the patents



Threats and Posturing
Patent Aggression

• July 5, 2007 - Microsoft issues a press release stating that 
– It is not a party to GPLv3
– Does not need a license under GPLv3 to carry out the Novell deal
– Support for software licensed under GPLv3 is excluded from the 

scope of the Novell deal

• Microsoft’s claims are greeted with much skepticism



Threats and Posturing
Patent Aggression

• Earlier this week, the FSF officially fired back
• Issued a press release challenging Microsoft’s statements around

the applicability of GPLv3

• What’s next?



• Firestar sued Red Hat (shortly after it had acquired JBoss)
• Alleged that JBoss Hibernate 3.0 technology infringed Firestar’s

patent rights

• Case is moving very slowly
• Notable in that it is the first patent infringement lawsuit directly 

targeting an open source project
• Has not proven to be anything other than yet another software 

patent infringement lawsuit
• Remains the only patent infringement action involving open source 

software to date

v.

Infringement Lawsuits
Patent Aggression



Not unique to open source
Not even all that surprising

Patent Aggression



• Insurance products
• Indemnification offerings
• Patent pools and non-assertion pledges
• Judicial patent reform ongoing in the courts
• Patent reform in Congress?

Potential Solutions are Emerging
Patent Aggression



Other legal actions 
in this country?



v.

v.

Not many



Until this past month. . .

Jacobsen v. Katzner et al

Bad facts make bad law?



What about trademarks?



• Legally, open source is all about the licenses
• Companies are still concerned with open source license 

compliance issues
• Continued legal action around open source licenses

– Private license enforcement actions
– Court cases (with some decisions)

• Patent infringement issues continue to be a concern 
• Overall, the risks associated with using open source are 

increasingly manageable
• Still no substitute for solid open source license compliance 

programs 

Where Do Things Stand?
Conclusion

Do these issues sound familiar?



Thank You.

jason.haislmaier@hro.com

http://thinkingopen.wordpress.com


